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Definition: Montan_a What establishes a
Common Law Marriage common law |

* One formed without a marriage?
license & solemnization by:
=minister °* Montana Supreme Court

=priest S has established 3
elements for creating a
common law marriage

=judge of a court record
=public official

Surviving “spouse” Montana Supreme

] Court
- Party asserting ﬁ

existence of *First, the parties
common law were Con_1petent
marriage must prove to enter into a

3 elements to marriage
district court

Competency Competency
requirements <, requirements (&
’
-Same as -Parties....... o
“traditional” -Can't be already
marriage mgzrled to someone




Competency % Competency
requirements ﬁ 2 requirements

-Can’t be related - Parties.......
=Marriage between -Must have mental
first cousins capacity to enter into
prohibited in Montana a marital relationship

Montana Expressing Mutual
Supreme Court Consent
*Second, the parties - Can be implied from the

A conduct of the
assumed a marital parties
relationship by mutual

consent & agreement - Varies from
couple to couple

Mutual Consent Mutual Consent
Requirement

-May occur A/

H - In Montana two people
pr_lvately cannot create an
‘Withessed unintended ¥

common law o
by many marriage > |




Montana Supreme Misperception
Court

- Third, the parties
confirmed their
marriage by
cohabitation &
public repute

* Living together for a
certain number of
year creates a o

common law ¥
marriage 'l\

*WRONG

Indicators/Actions Indicators/Actions
of Public Repute _
- Taking the partner’s
o I last name
Ei)l("cghsa ng |29 . S:.lsan Jones and r@‘
s> Clay Jones -
/&’i - Referring to one
) another as husband &

wife or spouse

Indicators/Actions Indicators/Actions
- Filing joint tax - Filling out
returns — documents or Z
E—— forms with a
Montana = = signature line

-Federal indicating spouse




What documentation
provides proof of
Montana common
law marriage....
while both parties

are living? \

P 4
Affidavit %

*Notice: Your signature
on this document may
be considered proof of
a common law

marriage.

Affidavit

*That we are 18
years of age or
older.

*There is no legal
impediment to our
marriage.

Montana Form B0

* Affidavit of Common
Law Marriage form

*Montana State Law
Library

*Solid Finances Resources
on website

Affidavit &;{

* During this period we have
professed to be husband
and wife and we have held
ourselves out to the
community as being
married.

Affidavit

*Signhed by couple

*Sworn before Notary
Public for State of
Montana




Affidavit Montana Form

*Declaration of

*Recorded at County Marriage without

Clerk and Recorder’s

. Solemnization
ff
Office *Filed with Clerk of
Fee--$53 o
District court

YELLOWSTONE

Declaration Declaration | county |

*Serves as official *Yellowstone Clerk of

record of marriage Court has fact sheet
*Date they agreed they *Lists information to
were married include

Is a common law marriage 7 Tribal Codes
recognized on reservations
in Montana? * Review most current

version of the tribal code on
specific reservation

Fort Peck
FortBelknap  Reservation
Reservation
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Is a Montana
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Marriage = Montana S
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ows a Requirements
Montana _ -
law Requires a legal o —
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terminated? terminate a common
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State Law Library What amount does a
surviving spouse in a

 Provides forms for
Montana common law

ending a marriage in

Montana o marriage inherit?
+ Attorney consulted to

assure legal rights of
each party protected ‘




i $2 M Property in joint
It depends... @ tenancy between John

- How is property titled & Mary

between the parties? | —
- Is there a beneficiary J Oh N Mary
i i h
designation on the .

property/asset? | CHILDA CHILDB
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Mary dies, John is
listed as beneficiary

Life
Insurance
Proceeds

John dies, Mary
is devisee in will

Property 4
in John’s
name
a1 DA GilDE
HS HS
© i) &
e ——

Montana Uniform
Probate Code

* Legalizes
the distribution
of property when a
Montanan dies with or
without a will

Written Will

Each leaves

property to
one another | JONN Mary

*
CHILDA CHILDB
HIS HIS 5

Mary dies, John
is devisee in will

Property is % /
in John’s
name m

| |
HLIDA dHLDE
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Definitions

- Decedent—person who died
* Descendants—are those who
are the issue of an individual:
= Children
= Grandchildren
= Great grandchildren
= Great great grandchildren
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Definitions , Priority Appointment

- Personal - Surviving spouse of a
Representative common law marriage
) ) - has erorlty over all _other
:’:'ésa‘:':y“:::i‘ll':: ;‘I’a“: ;"")'r relatives to be appointed

the settlement of your asa person:_:ll -
estate representative " ,

{ 1
61 ‘
MONTANA | exrrssion

Scenario 1:
Montana UPC Couple: Frank & Melissa

- Scenario 1: .
- If decedent has no Melissa
surviving descendants or $400,6900
surviving parents,
= Common law surviving
spouse receives all

Scenario 1a: Common Law

Marriage, Frank inherits Montana UPC e
Melissa dies with $400,000 Assets . Scenario 1b: Nota |8
Common law common law marriage
Spouse 3 - If decedent has no
Frank | 4 = surviving spouse,
$400,000 = surviving descendants, or
T 1 = surviving parents,
Brother: Brother . Siblings inherit
$0 $0
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Scenario 1b: Not a Common
Law Marriage, Melissa's
Siblings split $400,000 equally

Frank

$0

&

$100,000

$100,000

Brother’
$100,000 |$

Brother ]

100,000

Scenario 2: John & Mary, John dies

Jobn

$300,000
7/

Mary

AN

Child
Together

Child
Together

Child
Together

Montana UPC

« Scenario 2b:
Not a common
law marriage

e Survivors......
= Descendants of the decedent
“Inherit equally

Montana UPC

« Scenario 2:

* Survivors......
Common law spouse

= Descendants of both the
decedent & surviving
common law spouse

Scenario 2a: Common Law

Marriage
Common Law
Spouse @:
Mary s
$300,000
/ AN
Child Child Child
Together| Together| Together

$0

$0

$0

Scenario 2b: Not a Common Law
Marriage, $300,000 Assets

Mary

\
& & &
* Child * Child * child
Together Together Together
$100,000 $100,000 $100,000
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Scenario 3: Tim and Sharon, Tim dies
with living parents
[

Montana UPC
Tim’'s Tim’'s

Father Mother

» Scenario 3:
* Survivors
Common law
spouse
*Decedent’s parents

Sharon

Scenario 3a: Common Law Marriage

- - - e $600,000 Assets
Distribution ‘%«% \Tim’s Parents: Remaining a ‘
- Scenario 3a — :i':;;s £ J;';‘:":r X
B 3 ather <&

‘ Common Law
#ii% Spouse
uonet, Sharon
$500,000

Sharon: $200,000 plus 3/4 balance \

balance passes to
common law spouse

- Decedent’s parents
share the remaining s

Scenario 3a: Survivors, Tim’s Mother &
Sharon
Tim’s Mother: Remaining 2 ‘ Montana UPC i
- y = 7 FE . [
Tim's Tim’s [, - Scenario 3b: Not a $
Father Mother common law !
& Q 100,000 . ——
$50,000 PR ELLY marriage
Common Law .
E Sy * Survivors....
Sharon *Decedent’s parents
$500,000




Scenario 3b: Not a Common Law
Marriage, $600,000 in assets
[ |

Tim’s ";% Tim’s ";
Father Mother
$300,000 ‘ $300,000

Sharon

$0

Distribution Q

« Scenario 3c: -
- If the estate is valued at
$200,000 or less,
« Common law spouse
receives all

- Decedent’s parents receive
nothing

Scenario 3d: Not a Common Law
Marriage, $200,000 in assets
|

Tim's &8 Tim’'s
Father | Mother
$100,000 $100,000

Sharon

$0

Scenario 3b: Tim’s Mother is survivor

|
Tim’'s g
Mother
$600,000

Sharon

$0

Scenario 3c: Common Law Marriage,
$200,000 in assets
[ |

Tim’s Tim’s
Father Mother
$0 $0
Common
o
i spouse
Sharon
$200,000
-
Montana UPC ‘4l
- Scenario 4a: $
* Survivors

=Common law spouse

sDescendants of both
the decedent &
surviving spouse....
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Montana UPC...

- Scenario 4a:

* AND, if the surviving
spouse has one or
more surviving
descendants who are
not descendants of the
decedent...

Distribution

» Scenario 4a: (con‘d)

e The decedent’s
children share the
remaining 2

» Stepchildren do not
inherit

Scenario 4a: $600,000 Common Law
Marriage

\Fred: $150,000 plus /2 balance \

Common Law
SNy Spouse
GQ \ I Fred g'
. $375,000
Gail’s Kids: Split Remaining /2

Child 4| Child 4 | Fred's
Together || Together Child
$112,500 $112,500 $0

Distribution

- Scenario 4a:

* The common law
marriage surviving
spouse receives the
first $150,000 plus 2
of the balance

Scenario 4: Gail & Fred, Gail dies

Gai!
$601;000 Fred
/ 1
Child Child Fred’s
Together || Together Child

Montana UPC

» Scenario 4b: Not a
common law marriage

- Survivors......

- Descendants of :
the decedent ﬁ 7

* Inherit equally
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Scenario 4b: Not a Common Law

Marriage $600,000 Montana UPC
Fred . Scer!arlo 5a:
$0 * Survivors....
Common law spouse

B & : *Descendants of the
Gail's ~ || Gail's Fred’s decedent who are not
Child Child Child descendants of the

$300,000 [$300,000 $0 spouse

Scenario 5: Ron & Donna Distribution

‘Ron dies with $600,000 Assets ‘

 Scenario 5a:

1@@ - Donna - Spouse of the common
law marriage receives:
ROI1'S Child ROI‘I'S Child * First $100,000 plus 2

of the balance....

Scenario 5a: Common Law Marriage
Ron estate $600,000

Donna: First $100,000
plus /2 balance

Distribution

« Scenario 5a: (con’d)

. c Law S
-Decedent’s children °mm:£>5o:r§mp°"fe
share the _ —
- - 1/ Ron's Child
remaining /2 $125,000, $125 $125,000 =

Ron’s Children: Share remaining
/2 balance




Montana UPC

« Scenario 5b: Not a
common law marriage
e Survivors......

= Descendants of the
decedent

“Inherit equally

Distribution...

;( @7 |
. Scenario 6a: Common =4 4

law marriage

* Survivors.....
- Common law spouse
- Siblings of decedent

Distribution...

* Scenario 6b: Not a
common law marriage

* Property passes to
his/her brother &
sister, & to their
descendants by
representation.

3

Scenario 5b: Not a Common Law
Marriage: $600,000 divided equally
amount Ron’s children

Dorma
$0

Ron's CI'I Rx‘l's G‘Ild

ﬁ& ﬁ& o

Scenario 6a: Laura dies with
$200,000 Assets, Jeff is a common
law spouse

$200,000

\BrotherHBrother\ Brether Brotiver

\NephewHNephew\

100

By representation...

- Means the descendants

take the share the
parent would have

received had the 3 §
parent lived 5 n, 7
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Scenario 6b: Not a Common Law
Marriage, $2 million in assets

The amount a
Jeff

$0 surviving spouse in a
Montana common law
marriage inherits...

Broi:her Brolther
1/4 1/4
$500,000||$500,000

4

Nephew | Nephew
1/8 1/8

$250,000)$250,000
8 & 8

& \ﬁﬁ
Depends on... @ Depends on... |
 How is property titled * Whether the decedent
between the parties? wrote a will?
* Whether there is a - Was there a premarital
beneficiary designation agreement?”

on the property/asset?

105

106

Revisit example Court Decision

($2 M)

* John and Mary had a
| —— |
= L e

common law marriage
GHLDA GHLDB

HS HS

107
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(Z-?;@* Court decided: John &

Distribution > Mary had a common law
marriage
- Spouse of the common i?%
law marriage receives: Nlelglsl Mary =%
- First $100,000 plus $1,050,000
12 of the balance.... €57 CHILDA CHILDB @
- Decedent’s children s-é HIS HIS ,.%

share the remaining 12 '$475,000 $475,000

110

Common law marriages Estate Planning Goal

have consequences * Protect inheritance rights of

a surviving spouse

= Affidavit of Common Law
Marriage il =

»Declaration of Marriage | -
without Solemnization |

* Not only for couple

* But also family
members

1 12

Estate Planning Goal Wise course of action
* Protect inheritance rights . .
of children, grandchildren * Obifaln Iegal ad‘_"ce
or other heirs for real & while both parties
personal property . are alive
= Will/Trust o avel ] .
G -
= separate listing of L\‘g‘ft i{’* .;reog::as':;yt::ﬁ"r

tangible personal <
property
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Montana Common
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Estate Planning

Thank you for

your participation

in this webinar
Mavshra
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